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NOW THEREFORE, Declarant declares that the real prop-
erty referred to in Article IX, and such additions thereto
AS may hereafter be made pursuant to Article 11X hereof, are
and shall be held, transferred, sold, conveyed: and occupied
subject to the covenants, conditions, restrictions, easements,
charges and liens (sometimes referred to ag "Covenants, Cond|i -

tions and Restrictions") heref
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(b) "Board" shall mean and refer to the DBoard of
Directors of the Association.

(c) "Properties" shall mean and refer to all such .

exlsting properties, and additions, thereto, as are subjeat
to this Declaration or any Supplemental Declaration prepared
and filed of record pursuant lo the provisions of Article IX
hereof.

(d)  "Common Areas" shall mean and refer to (i) those
areas of land designated as Common Areas on any recorded subdivi-
sion plat of the Properties und intended to be devoted Lo the
common use and enjoyment of the Members of the Associations,
together with any and all improvements that are now or may
hereafter be constructed thereon, and (ii1) all areas designatced
as water 1mpoundment areas on any such recorded subdivision
plat.

(e) "Lot" shall mean and be reter to any plot or
tract of 1land shown upon any recorded subdivision map of tLhe
Properties which is designated as u 1lot therein and which is
or is to be improved with a residential dvelling,

(f) "Owner" shall mean and refer to the record owner,
whether one or more person or entities, of the fee simple title
to any Lot but, notwithstanding any applicable theory of mortgage
or other security device, shall not mean or refer to any mort-
gagee or trustee under g Mortgage or Trust Deed unless and
until such mortgagee or trustee has acquired title pursuant
to foreclosure or any proceeding in lieu of foreclosure.

(g) "Member" shall mean and refer to each Owner
as provided herein in Article VII,

(h) "Declarant" shall mean and refer to OAKMONT DEVEIL-
OPMENT COMPANY, a partnership, 1ts successorsg and any assignee,
other than an Owner, who shall receive by assignment from fhe
sald OAKMONT DEVELOPMENT COMPANY all or a portion, of its rights
hereunder as such Declarant, by an instrument expressly assigning
such rights as Declarant to such assignee.

(1) "Existing Property" shall mean and refer to the
real property which is, and shall be, held, Lransferred, sold
conveyed and occupied subject to this Declaration pursuant
to Section II and Article 1X.

(GD) "Street" shall mean any street, avenue, roadway,
cul de sac or boulevard of whatever name which is shown on
the recorded plat and which has been heretofore and is hereby
dedicated to the public for the purpose of a public street
or for park or boulevard purposes,

ARTICIE 11

USE OF PROPERTIES AND COMMON AREAS

The Properties (and the improvements situated thereon)
and the Common Areas shall be occuplied and used as follows:

(a) Each Lot shall be used exclusively for
residential purposes, and streets and parking spaces
shall be used exclusively for the parking ol passenger
automobiles.

(b) No Owner shall permit anything to Dbe done
or kept on his Lot or in the Common Areas which will®




result 1n the cancellation of any insurance carried
by the Assoclation, or which would be in violation
of any law. No waste shall be committed in the Common

Areas.
(c) No animals, 1livestock or poultry shall
be raised, bred or kept 1in any portion of the

Properties, except that dogs, cats or other household
pets may be kept, but not for any commercial purposes,
provided that they do not create a nuisance.

(d) Nothing shall (i) be done in any part of
the Properties, nor shall (ii) any noxious or offensive
activity, be carried on, nor shall (iii) any outside
lighting or loudspeakers or other sound producing
devices by used, which, in the Jjudgment of the Board,
may be or become an unreasonable annoyance or nuisance
to the other Owners.

(e) Each Owner shall be liable to the Association
for any damage to the Common Areas caused by Lhe
negligence or willful misconduct of the Owner or
his family, pguests, or invitees.

(f) A1l Owners and occupants shall abide by
any rules and regulations adopted by the DBoard.
The Board shall have the power to enforce compliance
with said rules and regulations by all appropriate
legal and equitable remedies, and an Owner determined
by Judicial action to have violated saild rules and
regulations shall be 1liable to the Assocliation Tfor
all damages and costs, including attorneys' fees.

ARTICLE 11%

AFFIRMATIVE AND PROTECTIVE COVENANTS

Section 1. Single Family Residence and Garages. Each
residential structure erected or placed on any Lot shall be
designed, intended and used as a residence for a single family
only, and not more than one residential structure shall be
placed on any Lot. There shall be constructed and maintained
with each single family residence an attached garage for not
less than two (2) nor more than three (3) automobiles.

Section 2. Side lLine and Front Line Set Back Restrictions,
No building shall be located on any Lol nearer the front line
or the side street line than the minimum building setback lines

as shown on the Plat. In any event, no building shall be located
nearer than a distance of seven (7) feet to an interior Lot
line. No projection of any building shall be permitted to

extend into or encroach upon the space between said building
line and the street adjacent thereto, except +that the steps
and platform of the main door may extend over sald line not
to exceed five (5) feet. No dwelling shall be located on any
Lot nearer than twenty-five (25) feet to the rear lot line.

Section_ 3. Fences, Walls, ledges, and _ Shrubs. No fence,
wall, hedge or shrub which obstructs sight lines at elevations
between 2 and 6 feet above the roadways shall be placed or
permitted to remain on any corner Lot within the triangular
area formed by the street property lines and a line connecting
them at points 20 feet from the intersection of the street
right-of-way lines, or in the case of a rounded property corner
from the 1intersection of the streel property 1lines extended.
The same sight line limitations shall apply to any Lot within
10 feet of a driveway or alley pavement. No tree shall be




permitted to remain within such distances of such intersection
unless the foliage 1line is maintained at sufficient height
to prevent obstruction of such sight lines. No screen planting
over 30 inches high nor any fence shall be permitted between
the street right-of-way and (he building sethack line.

Section 4. Further Subdivision of Lots. The Further
dividing of any Lot or combination of lLots after approval by
the Allen County Plan Commission is prohibited unless and until
the Allen County Plan Commissison has reviewed and approved
the change. This restriction will not prohibit utilizing a
portion or' all of an adjoining Lot to change the size of a
Lot, so long as no Lot shall have a width of less than seventy--
five (75) feet at the building line.

Section 5. Pre-Inhabitation. Before any house or building
or any Lot shall be used or occupied as a dwelling, the Owner
of said Ilot shall install a1l improvements serving the Lot
as provided in the development plans and specifications for
the Properties fTiled with the Board of Commissioners of Allen
County. Before any Lot may be used or occupled, the Owner
of such Lot shall first obtain from the Zoning Administration
the improvement location permit and certificate of occupancy.
required by the Allen County Zoning Ordinance.

Section 6. -Signs. No sign of any kind shall be displayed
to the public view on a Lot except one professional sign of
not more than six (6) square feet, advertising the Lot for
sale, or signs used by a builder to advertise the Lot during
the construction and sale period. The provision of this Section
6 shall be applicable to signs used by Declarant.

Section 7. Waste. No Lot shall be used or maintained
as a dumping ground for rubbish,. Trash, garbage or other waste
shall not be kept except in sanitary containers which are not
visible from the front of any residence. All Equipment for
the storage and disposal for such material shall be kept 1in

a clean and sanitary condition.

Section 8. Antennae. Unless otherwise approved in writing
by Declarant, no radio or television or other type of antennae
or supporting structure may rise more than six (6) feet above
the highest point of the roof of any building, Such antennae
must be attached to the main dwelling. No towers will be permit-
ted unless otherwise approved in writing by Declarant.

Section 9. Boats, Trajlers, Etc. No Dboats, trailers,
campers, recreational vehicles, or other vehicles of whatever
kind or character other than operational automobiltes shall
be parked or permitted to remain on the street or on any Lot
unless housed completely in a garage.

Section 10. Yard Light. Each dwelling will cause a yard
light or other illuminating device to be instailed in the [ront
yard fifteen (15) feet (plus or minus one (1) foot) from the
street curb. Such yard 1light or 1lluminating device will be
of such design and construction as shall be approved by the
Architectural Control Committee; said Committee shall also
have the authority to approve a change in the location of said
yard light or illuminnting device. The Owners of said dwelling
upon which said yard light or other 11luminating device to
be 1lluminated at all times other than daylight hours. Owner,
other than declarant, will supply at his expense said lights
and equip same with sun electric cells.

Section_11. No Prefabricated Construction. All residehpas”
and other structures constructed or erected upon any Lot. shujr“3’p_
be new construction, and in no event shall any prefabciqnted“}\zq

or existing residences or garages be moved onto any lot.,.




Section__12. Communication Equipment. No communication
receiving or transmitting device or equipment shall be used
on any lot which interferes with the television reception on
any other Lot without the prior written consent of the Archi-
tectural Control Committee, which consent may be withheld or,
once glven, revoked for any reason.

Section__13. Vegetable Gardens. No vegetable gardens
shall be placed on any Lot except behind the residence situated
on such Lot.

Section 14. Maximum Building Coverage. The total habitable
floor area of the residence on each Lot shall have the following
square footage restrictions which are exclusive of porches
and garages:

(A) All one story structures shall have a minium

of 1,500 square feet. (b) All one and one-half
story structures shall have a minimum of 2,000 square
feet. (c) All two story structures shall have a
minimum of 2,000 square {feet. (d) All structures,

exterior colors and design must be approved by the
Architectural Control Committee.

Section 15. Temporary Structures. No temporary structures
of any kind shall be erected or placed on “any Lot and in no
instance shall more than one dwelling or residence be erected
or placed on any one Jlot as the same is shown on the Plat.
Any garage and/or servants quarters erected more than one hundred
twenty (120) days prior to the connection of the main dwelling
or residence shall be considered temporary structures. In
no event shall any residential dwelling pon any lot be occupied
until it has been fully completed in accordance with plans
approved the Architectural Control Committee. No +trailer,
basement, tent, shack, or garage erected or placed on any Lot
shall at any time be used as a residence temporarlly or
permanently, nor shall any structure or a temporary character
be used as a residence.

Section 16. Drives and_ Storage Tanks. All driveways
from the street to the garage shall be concrete surface and
not less than sixteen 16 feet in width. All oil or fuel storage
tanks shall be installed underground or concealed within tLhe
main structure of the dwelling house, basement or attached
garage.

Section 17. Fences. All fences shall be of wood
construction. No aluminum or steel will be allowed.

Section 18. Storage Sheds. Storage sheds will be allowed
if architectural style matches the house. They must bhe
constructed of wood and must have the shingles and colors that
match the house. No aluminum or vinyl will be allowed. Minimum
size 1s to be 10' x 10' and maximum size is 12' x 14°'. All
structure must be approved by the Architectural Control
Committee.

Section 19. Side walks. Each owner shall provide a
concrete public sidewalks across the front of each property
prior to occupancy.

Section 20. Driveway Access. No driveway access shall
be permitted for lots numbered 1 and 42 onio the Dupont Road
right-of-way.

Section 21. Architectural Control Committee. Anything
contained in the foregoing Sections of this Article to the
contrary notwithstanding, no erection of building or exterior




LOL, nO erectlon oOor changes Oor aaditions 1n l1ences. LOov graaes,
- hedges, walls and other structures shall be commenced, ecrected,
or maintained, until (i) a preliminary sketch showing the basic
plan and general specifications of same shall have been submitted
to and approved by the Developer; provided, however, that the
provisions of this Section 15 shall not apply to buildings,
structures, additions and alterations commenced, erected or

maintained by Declarant. A copy of the approved plans and
drawings shall be furnished by Owner. to the Developer and
‘retained by the Developer. In the event the Developer, or

its designated representatives, fail to approve or disapprove
such d1mprovements or other malters within thirty (30) days
after the said plans and specifications have been submitted
to it, or in any event, if no suit to enjoin the erection,
addition. alteration or change has been commenced prior to
the completion thereof, approval will not be requlired, and
this Article will be deemed to have been duly complied with.
Neither the Developer nor its designated representatives shall
be entitled to compensation for, or liable for damages, claims
or causes of action arising out of services performed pursuant
to this Article.

Section 22. TFlood Protection Grades. In order to minimize
potential damages from surface water, [flood protection grades
are herehy established as set forth below. All dwellings shall
be constructed at or above the minimum clevation of the lowest
point of entry at which water wmay enter fhe structure. The

flood protection grades shall be Mean Sea Level Datum and shall
be as follows: IL.ots Numbered 14, 15, 16, 17, 18, 19, 20, 21,
22, 23, 24, 25, and 26 -~ 836G.0 feet. The foregoing Flood
Protection Grades are also shown boxed on the face of the plat.

ARTICLE IV
EASEMENTS

Section 1. Lasements Qleserved by Declarvant. Easements
for the installation, maintenance, repair and removal of publis
and/or quasi-public utilities and sewer and drainage facilities,
and floodway easements are reserved by Declarant over, under
and across the Properties, as shown on the recorded plat thereof,
together with an underground utility easement ten (10) feet
in width parallel to and adjoining the street right-of-way.
Full ingress and egress shall be had by Declarant at all times
over the Properties for the installation, operations,
maintenance, repair or removal of any utility together with
the right to remove any obstruction that may be placed in such
easement that would constitute interference with the use of
such easements, or with the use, maintenance, operation or
installation of such utility. The grade of the land in any
such easement shall not be changed or altered by any Owner
of any Lot, after the sald grade has bheen established. All
utility easements as dedicated on the Plat shall be left free
from all permanent structures and the removal of any
obstructions, whelher temporary or permanent, shall be subject
to the paramount right of the utility and/or sewer installation.
Declarant shall have the right to assign and transfer the
easements and rights herein reserved to of for Lhe beneflit
of any public or quaisi-public utility.

Section 2. Surface Drainage Fasements. Surface drainage
easements as shown in the plat are intended for either periodic
or occasional use as conductors for the [flow or surface shall
be constructed and maintained so as to achleve this intention.
Such easements shall be maintained in an unobstructed condition
and the Association or a proper public authority having
jurisdiction over storm drainage shall have the right to repair
and maintain such easements, or to require such repair and
maintenance as shall be reasonable necessary to keop« the
‘conductors unobstructed. ol

R RS
Secton 3. Surface Water. No rain or storm water runofﬁkfl
shall at any time be discharged or permitted to flow intovtheﬁii
sanitary sewage system, which shall be a separate seweragg -
system from the storm water and surflface water runoff outlets.'s. -
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No individuals wator supply system or individual Sewage disposal
system shall be installed, maintained or used on any Lot except
that any individual water system may be used for the purpose

of a swimming pool or lawn dirrigation.
ARTICLE v

PROPERTY RIGHTS IN TIE COMMON AREAS

Section 1. Easements of Enjoyment. Subject to the
provision of Section 3 of this Article, the following persons
shall have a right and easement of enjoyment in and to the
Common Areas and such eascement shall be appurtenant to and
shall pass with the title to every Lot:

(1) Each member and each individual in his
family residing with him on his Lot.

(ii) Each tenant and contract purchaser or
each Member (and each individual in the respective
families of each such tenant and contract purchaser
residing with each of them) who resides on the Lot
owned by such member ; provided, that such tenant
or contract purchaser, as  the case may be, shall
have a right and easements of enjoyment in and to
the Common Areas in lieu of such Member of his family.

Section 2. Title to _the Common Areas. The Declarant
may retain the legal title to the Common Areas until such time
as it has completed such improvements thereon as it may elect
to make and until such time as, in the opinion of the Declarant,
the Association is able to maintain the same hut, notwithstanding
any provision herein, the Declarant hereby Ccovenants, for itself,
its successors and assigns, that it shall convey the Common
Areas to the Association not later than January 1, 1990,

Section 3. Extent of Members' Easements. The rights
and easements of enjoyment create hereby shall be subject
to the following:

(a) The right of the Association to prescribe
regulations governing the use, operation and
maintenance of the Common Areas (including limiting
the number of guests of members);

(b) The right of the Declarant, and of the Association
in accordance with its Articles of By-Laws, to borrow money
for the purpose of improving the Common Areas and facilities
and in ald thereof to mortgage the Common Areas, and the rights
of such mortgagee 1in the Common Areas shall be subordinate
to the rights of the homeowners hereunder;

(¢c) The right of the Association to take such steps as
are reasonably necessary to protect the Common Areas against
foreclosure;

(d) The right of the Association, as provided 1in its
Articles and By-Laws, to suspend the voting rights of any Member
and to suspend the right of any individual to use any of Fhe
Common Areas and/or common facilities for any period during
which any assessment against a Lot resided upon by such indivi-
dual remains unpaid, and for any period not to exceed thirty
(30) days for an infraction or 1its rules and regulations;

(e) The right of the Association to charge rensopaple
admission and other fees for the use of recreational facilities
of the Common Areas; and SO

[}

. ol

(f) Subject to approval buy the uffirmativg votgng tﬁec;u.
Association's Members, as provided 1in Section 3 of_.Apthle,_lui
VII, the right of the Association to dedicate or ‘transfer all «,%

or any part of the Common Areas to any public agency, gu}hority}
or utlitity for such purposes and upon such conditiog§yus may
be agreed to by the Members. W N

.
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ARTICIE V1

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Creation_of the Lien and Personal Obligation
for Assessments. Each Owner of a Lot (by acceptance of a deed
therefor, whether or not it shall be so expressed in any such
deed or other conveyance), for each Lot owned by any such Owner,

’hereby Covenants and agrees and shall be deemed to covenant
and agree to pay to the Association (or to a mortgage company
or other collection agency designated by the Asssociation)
annual assessments or charges, to be paid on June 1 of each
year (hereinafter called "Annual Payment Dates") or in such
other installments as the Doard of Directors of the Association
may elect. The annual assessments, together with such interest
thereon and costs of collection thereof as hereinafter provided,
shall be a charge on the 1land and shall be a continuing lien
upon each Lot against which each such assessment 1s made.
Each such assessment, together with such interest thereon and
costs of collection thereof as hereinafter provided, shall
also be the continuing personal obligation of the person who
was the Owner of such Lot at the time when the assessment became
due,

Section 2. Purpose of Assessments. The assessments levied
by the Association shall be used exclusively for the care,
preservation, supervision, improvement and maintenance of the
Common Areas and of the improvements situated thereon including,
but not limited to, (i) the payment of taxes on and insurance
in connection with the Common Areas and the repair, replacement
and making of additions thereto; (11) paying the cost of labor,
equipment (including the expense of leasing any equipment)
and materials required for, and management , supervision, mainten-
ance and repair of, the Common Areas, including without limita-
tion, the storm wvater detention basin and control structures,
and of any existing and future recreational lakes together
with any outlet and water 1level control structures and of the
park area and improvements situated thereon, (iii) carrying
out the duties of Lhe Board of Directors of the Association
as set forth in Article VIII hereafter; and (iv) carrying out
the purposes of the Association asg stated in its Articles of
Incorporation.

Section_ 3. Improvement and Maintenance of the Common
Areas Prior to Convevance to the Association. Until such time

as the Declarant has conveyed all of the Common Areas to the
Association (and thereafter as additional Common Areas are
added hereunder and not conveyed to the Assoclation), the Declar-
ant shall have, at its election, the sole responsibility and
duty of improving and maintaining the Common Areas (or such
portion thereof that has not been conveyed to the Assoclation),
including but not limited to, the payment of taxes on and insur-
ance in connection with the Common Areas (or the portion thereof
that has not been conveyed to the Association) and the costs
of repairs, replacements and additions thereto, and for paying
the costs of labor, equipment (including the expense of leasing
any equipment) and materials required for, and management and
Supervision of, the Common Areas. In this regard, and during
such period, alil assessments, both annual and special, collected
by the Association shall be forthwith paid by the Association
to Declarant, to the extent that such assessments are required
by Declarant to lmprove and maintain the Common Areas as set
forth in this paragraph. The Association shall rely upon a
certificate executed and delivered by the Declarant with respect
to the amount required by Declarant to improve and maintain
the Common Areas hereunder. Any sums required by Declarant
to improve and maintain the Common Areas, 1in excess of the
assessments collected by the Association, shall be borne and
paid exclusively by Declarant.

oy,




After Declarant has conveyed all ol the Common Areas cach
Lot owner agrees to pay to the Association, the annual assessment
chargeable to each lot on or before July 1, 1990, The annual
assessment shall be g charge on the land, commencing with the
year ending December 31, 1989, and shall be a continuing 1lien
upon each lot against which each such assessment is madce.
The Assessment so levied by the Association shall be available
for use for the care, preservation, supervision, improvement
and maintenance and the operation by the Association of the
storm water drainage system, and of any existing and future
recreational 1lakes or Storm Water Detention Basins together
with any outlet and water level control structures, and of
the park area and improvements situated thereon, including
but not limited to: (1) the payment of taxes and insurance
in connection therewith; (2) the repair, replacement and making
additions thereto; (3) the payment of costs of labor and
equipment and materials required, and management,, Supervision,
maintenance and repair, and may also be used for such other
community purposes as the Assoclation may properly determine.
The improvements shall be deemed accepted when fully installed
and operational.

The Association shall Dbe obligated to maintain, repair
and/or replace, if hecessary, the storm water drainage and
any future Storm Water Detention Basins together with any outlet
and water level control structures, the cost of which shall
be borne by the Association.

The owner of any lot in this section, or any future section,
of Eagle Lake, and/or the Allen County Drainage Board, or its
Successor agency, shall have the right to order (he Association
to carry out its obligation to maintain, repair and/or replace
the storm water drainage system and any recrcecational. lakes
or Storm Water Detention System Improvements, as above provided,
and to assess the Association Members with the cost thereor,

Section 4. Basis and Amount of Annupl Assessments.

(a) Until the year beginning January 1, 1992, there shall
be no annual assessment,

(b) Commencing with the year beginning January 1, 1992,
and each year thereafter, the Board of Directors, at its annual
meeting next preceding such January 1, 1990 and each January
1 thereafter, shall set the amount of the annual assessment
for the following year for each Lot, taking into consideration
the current maintenance costs and the fulure needs of the Asso-~
ciation, provided that the annual assessment shall never be
less than $40.00.

Section 5. Capital Improvements. In the event any annual
Assessment includes an amount for the purpose of defraying,
in whole or 1in part, the cost of a capital improvement upon
the Common Areas, including the necessary fixtures and personal
property related thereto, that portion of any such asscessment
relating to the capital improvement(s) must have the assent
of the Members entitled to cast a majority of the voles of
the Members of the Association who are voting in person or
by proxy at a meeting duly called for this purpose, as provided
in Section 3 of Article VII.




Section 6. Uniform Rate of Assessment ., . Subject to the
provision of Section II of this Article VI, both annual and
Special assessments must be fixed at a uniform rate for all
Lots.

Section 7. Date _of Commencement of Assessments: u
Dates.

(o]

(a) The initial annual assessment provided for
in Section 4 of this Article VI shall commmence on
the date fixed by the Board of Directors of the Asso-
ciation to be the date of commencement, and shall
be payable annually, in advance, on each Annual Payment
Date thereafter; provided, however, that if the date
of commencement falls on other than the first day
of =a month, the assessment for such month shall be
prorated by the number of days remaining in the month.

(b) The due date or dates, if it is to be paid
in installments, of any special assessment under
Section 5 hereof shall be fixed 1in the resolution
authorizing such assessment.

Section 8. Dutjes of the Doard of Directors with Respect
to_Assessments.

(a) The Board ofr Directors of the Association
shall fix the date of commencement and the amount
of the assessment against each Lot for each assessment
period at 1least thirty (30) days in advance of such
date or period and shall, at that time, prepare a
roster of the Lots and assessments applicable thereto
which shall bpe kept in the office of the Association
and shall be open to inspection by any Owner.

(b) Written notice of the assessment shall
thereupon be delivered or mailed to cvery Owner subject
thereto.

(¢) The Board of Directors shall upon demand
at any time furnish to any Owner 1liable for said
assessment a certificate 1in writing signed by an
officer of the Association, setting forth whether

said assessment had been paid. Such certificate
shall be conclusive evidence of payment of any assess-
ment therein stated to have been paid. A reasonable

charge may be made by the Board of the issuance of
such certificates.

Section 9. Effect of Non-Payment of Assessment: The
Personal Obligation of the Owner; the Lien: Remedies of the
Association.

(a) If any assessment or any part thercof

1s not paid on the date(s) when due (being the dates
specified 1in Section 7 of this Article), then the
unpaid amount of such assessment shall become delin-
quent and shall, together with such interest thereon
and cost of collection thereof as hereinafter provided,
thereupon become a continuing 1lien on the Lot of
the non-paying Owner which shall bind such Lot in
‘the hands of the then Owner, bhis heirs, executors,
devisees, personal representatives and assigns.
The personal obligation of the then Owner to pay
such assessment, however, shall remain his personal
. obligation and shall not pass to hils successors in
title wunless expressly assumed by them. The lien
for unpaid assessments shall be unaflfected by any
sale or assignment of a Lot and shall continue in ) -
full force and effect. No Owner may waive or otherwise . R

escape liability for the assessments provided heretin 4”‘f“§
by non-use of the Common Areas or abandonment Ibf~ ’ Teh
his Lot. . :
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(b) LT any assessmenl or part thereof is not
pald within thirty (30) days afler the delinquency
date, the unpaid amount of such assessment shall
bear 1interest from the date of delinquency at the
maximum legal rate of interest, and the Association
may, at its election, bring an action at law against
the Owner personally obligated to pay the same in
order to enforce payment and/or to foreclose the
lien against the property subject thereto, and there
shall be added to the amount of such assessment the
costs of preparing and filing the complaint (including
reasonable attorneys' fees) 1in such action and, 1in
the event a Judgment is obtained, such Judgment shall
include interest on the assessment as above provided
and a reasonable attorneys’' fee to be fixed by the
court, together with the costs of the action.

Section 10. Subordination of the lLien to Mortgages.
The lien of the assessments provided for herein shall be subordi-
nate and inferior to the lien of any mortgage or deed of trust
now or hereafter placed upon the Lots subject to assessment ;
provided, however, that such subordination shall apply only
to the assessments which have become due and payable prior
to the sale, whether public or private, or such property pursuant
to the terms and conditions of any such deed of trust. Such
sale shall not relieve such Lots from liability for the amount
of any assessments thereafter becoming due 'nor from the 1lien
of any such subsequent assessment,

Section 11. Exempt _Property. The following property
subject to this Declaration shall be exempted from the assess-
ments, charges and liens created herein;

(a) All properties dedicated and accepted by
the 1local public authority and devoted to public
use.

(b) All Common Areas as defined 1n Article
I hereof,

(c) All areas reserved by the Declarant on
the recorded plat of the Properties.

(d) All Lots owned by Declarant until January
1, 1992,

ARTICLE Vi1l

MEMBERSHIP AND VOTING RIGIITS IN THE ASSQOCIATION

Section 1. Membership. Every Owner of a Lot shall automa-
tically be a Member of the Association.

Section 2. Classes of Membership. The Association shalil
have two classes of voting membership:

CLASS A. Class A Members shall be all Members
with the exception of Declarant. Class A Members
shall be entitled to one vote for each Lot 1in which
they hold the interest required for membership.

When more than one person holds such interest or
interest in any Lot, all such person shall be Members,
and the vote for such Lot shall be exercised as they,
among themselves, determine, but in no event shall
more than one vote be cast with respect to any such
Lot.

CLASS B, The Class B Member(s) shall be the
Declarant. The Class B Member(s), at all times when
the total number of Lots owned by the Class D Member(s) - =
ls greater than one-third (1/3) of the total number -+
of Lots owned by Class A Members, shall be entitled.

to three (3) votes for each Lot in which it holds - ~
the interest required for membership. When thé totpl
ER |
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for

number of Lots owned by the Class A members cquals
or exceeds three (3) times the Lotal number of Lots
owned by the Class B Members(s), the Class B Member(s)
shall, during the time such equality or excess con-
tinues, be entitled to only one vote for every Lot
owned by it,. Notwithstanding any other provision
of this Article, from and after January 1, 1990,
the Class B Member(s) shall be entitled to only one
vote for every such Lot.

Section 3. Quorum and Notice Requirements.

(a) Subject to the provision of paragraph (c)
of this Section, any action authorized by Section
3(f) of Article V shall require the assent of the
Members entitled to cast two-thirds (2/3) of the
votes of the Members of the Association who are voting
in person or by proxy at a meeting duly called for
that purpose, written notice of which shall be given
to all Members at 1least ten (10) days in advance
(unless otherwise provided in the By-Laws of the
Association) and shall set forth the purpose of such
meeting.

(b) The quorum required for any action referred
to in Section 3(f) of Article V of Section 5 of Article
VI shall be as follows: At the first meeting called,
as hereinafter provided, the presence at the meeting
of Members, or of proxies, entitled to cast sixty
percent (60%) of all of the votes of each class of
membership shall constitute a quorum, If the required
quorum is not present at the meeting, an additional
meeting may be called, subject to the notice require-
ment hereinafter set forth, and the required quorum
at such second meeting shall be one-half (1/2) of
the required quorum at the preceding meeting; provided,
however, that no such second meeting shall be held
more than sixty (60) days following the first meeting.

(¢) Any provision of this Declaration to the
contrary notwithstanding, any action «described 1in
Section 3(f) of Article V may be taken with the assent
given in writing and signed by the Members entitled
to cast two-thirds (2/3rds) of the votes of the Asso-
ciation.

(d) Except as hereinabove specifically set
forth in Article 11X, Section 3, paragraphs (a), (b)
and (c), notice, voting and quorum requirements for
all action to be taken by the Association shall be
as set forth in its Articles of Incorporation and
By-Laws, as same may be amended from time to Lime.

ARTICLE V111

GENERAL POWERS AND DUTIES OF BOARD OF DIRECTORS
OF THE ASSOCIATION

Section I. Powers and Duties. The Board, for the benefit
of the Properties and the Owner, shall provide, and shall pay
out of the maintenance fund provided for 1n Article
Section I, above, the following:

(a) Taxes and assessments and other liens and
encumbrances, which shall properly be assessed or
charged against the Common Areas, rather than against
the individual Owners.

(b) Care and preservation of the Common Areas
and full maintenance of a utility service for Lhe
Common Areas including the furnishing and upkeeb

of any desired personal property for use in the Conmon *

Areas. i

3

Y
(c) The services of a person or firm to manage
the Association or any separale portion Lheréofx

to the extent deemed advisable by the Board, udnd
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the services of such Other personnel as the Board
shall determine to be hecessury or proper for the
operation of the Association, whether such personnel
are employed directly by the Board or by the manager.

(d) Legal and accounting services.

(e) A policy or policies of insurance insuring
the Association against any liability to the public
or to the Owners (and/or invitees or tenants), incident
to the operation of the Association, in an amount
not less thant $100,000 to indemnify against the
claim of one person $300,000 against the claim of
two or more persons in any one occurrence, and property
damage insurance 1in an amount not less than $100,000
per occurrence; which policy or policies shall contain
an endorsement providing that the rights of the named
insureds shall not be prejudiced with respect to
actions against other named insureds.

(1) Workmen's compensation insurance to the
extent necessary to comply with any applicable laws.

(g) Such fidelity bonds as the Board may deter-
mine to be advisable.

(h) Any other materials, supplies, insurance,
furniture, labor, services, maintenance, repairs,
structural alterations, taxes or assessments (including
taxes or assessments assessed against an individual
Owner) which the Board is required to obtain or pay
for pursuant to the terms of this Declaration or
by law or which in its opinion shall be necessary
or proper for the operation or protection of the
Association or for the enforcement of {this Declaration.

The Board shall have the following additional rights,
powvers and duties:

(i) To execute all declarations of ownership
for tax assessment purposes with regard to the Common
Areas on behalf of all Owners.

(3) To borrow funds to pay costs or operation,
secured by assignment or pledge of rights agalnst
delinquent Owners, if the Board sees rit.

(k) To enter into contracts, maintain one or
more bank accounts (granting authority as the Board
shall desire to one or more persons to sign checks)
and, generally, to have all the powers necessary
or incidental to the operation and management of
the Association.

(1) To protect or defend the Common Areas from
loss or damage by suit or otherwise, and to provide
adequate reserves for replacements.

(m) To make reasonable rules and regulations
for the operation of the Common Areas and to amend
them from time to time, provided that any rule or
regulation may be amended or repealed by an instrument
in writing signed by a majority of the Members (without
limiting the generality of the foregoing language,
the rules and regulations may provide for limitations
on use of the swimming pools or other common recrea-~
tional areas during certain periods by youthful per-
sons, visitors or otherwise).

(n) To make available to each Owner within

sixty days after the end of each year an annual report -
and, upon the written request of one-~tenth of the". .
Members, to have such report audited by an idependent- -

certified public accountant, which audited repoYt
shall be made avajilable to each Member within thir@y
days after completion. Lo

IR
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(o) To adjust the amount, collect, and use
any insurance proceeds to repair damage or replace
lost property; and ir proceeds are insufficient to
repair damage or replace lost property, to assess
the Members in proportionate amounts to cover Lhe
deficiency.

(p) To enforce the provision of this Declaration
and any rules made hereunder and to enjoin and seek
damages from any Owner for violation of such provisions
or rules.

Section 2, Board Powers, Exclusive. The DBoard shall
have the exclusive right to contract for all goods, services,
and insurance, payment for which is to be made by the Associa-
tion, and the exclusive right and obligation to perform the
functions of the Board, except as otherwise provided herein.

Section 3. Owner's Obligations to Repair. Each Owner
shall, at his sole cost and expense, maintain and repair his
Lot and the improvements situated thereon, keeping the same
in good condition and repair. In the eveht that any Owner
shall fail to maintain and repair his Lot and the improvements
thereon as required hereunder, the Associantion, in addition
to all other remedies available to it hereunder or by law,
and without wailving any of said alternative remedies, shall
have the right, through {its agents and employees, to enter
upon said Lot and to repair, maintain and restore the Lot and
exterior of the buildings and any other improvements erected
thereon; and each Owner (by acceptance of a deed for his Lot)
hereby covenants and dgrees to repay Lo the Association Lthe
cost thereof immediately upon demand, and the failure of any
such Owner to pay the same shall carry with it the same conse-
quences as the failure to pay any assessment hereunder when
due.

ARTICLE 1X

PROPERTY SUBJECT TO THIS DECLARATION ;
ADDITIONS TIERETO

Section 1. Existing Property. The real property which
is, and shall be, held, transferred, sold, conveyed, and occupied
subject to this Declaration (hereinabove defined as the "Existing
Property") is 1located 1in Allen County, State of Indiana, is
described on Exhibit "A", attached hereto, and is designated
Section 1 and more particularly described on a subdivision
plat (the '"plat" hereaflter) thereof recorded as plat record
. , page » 1n the Office of the Recorder of Allen
County, Indiana.

Section_ 2. Additions to Existing Property. If Declarant
1s the owner of iny property which it desires to add to the
concept of this Declaration, it may do so by filing of record
a Supplementary Declaration of Covenants, Conditions and Restric-
tions, which shall extend the concept of the covenants, condi-
tions and restrictions of this Declaration to such property,
PROVIDED, HHOWEVER, that (i) such additional property shall
be contiguous (as hereafter defined) to the Properties subejct
to this Declaration at the time, and (i1) such Supplementary
Declaration may contain such complimentary additions and modifi-
cations of the covenants, conditions and restrictions contained
in this Declaration as may be necessary to reflect the different
character, if any, of the added properties and as are not incon-
sistent with the concept of this Declaration. In no event,
however, shall such Supplemental Declaration modify or add

Lo the covenants established by this Declaration for the Existing',;:A“
Property. Any additions made pursuant to this Section 2, when:

made, shall automatically extend the Jjurisdiction, functions,”
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duties and membership of the Association to the properties
added. For the purposes hereof, the term "contiguous'" shall
mean adjoining; provided, that any tracts or parcels of land
which are separated by a street, road, sidewalk, right-of-way,
easement or other thoroughfare shall be deemed to be contiguous.

ARTICLE X

GENERAI, PROVISIONS

Section 1. Duration. The Covenants, Conditions and Re-
Strictions of this Declaration shall run with and bind the
land subject to this Declaration, and shall inure to the bheneflit
of and be enforceable by the Association and/or the owner of
any land subject to this Declaration, their respective legal
representatives, heirs, successors and assigns, for a term
of thirty (30) years from the date that this Declaration ijs
recorded, after which time said covenants shall be automatically
extended for successive periods of the (10) years unless an
instrument signed by the Members entitled to cast a majority
of the votes of the Association has been recorded, agreeing
to abolish said Covenants, Conditions and Restrictions or to
change said Covenants, Conditions and’ Restrictions in whole
or in part; provided, however, that no such agreements to change
shall be effective unless made and recorded three (3) years
in advance of the effective date of such change; provided fur-
ther, that no such agreements to change shall be applicable
to existing buildings on the Properties.

Section 2. Termination or Amendment by Declarant. Until
such time as the first Lot is sold by Declarant, Declarant,
at its discretion, may abolish or amend said Covenants, Condi-

tions and Restrictions or change them in whole or in part,
subject, however, to approval of the Allen County Plan Commis-
sion.

Section_ 3. Consent of Members. Except as provided in
Section 1 and Section 2 of this Article, the Covenants, Condi-
tions and Restrictions of this Declaration may be abolished,
amended and/or changed in whole or in part, only with the consent
of the Members of each class of membership entitled Lo cast
fifty-one percent (51%) of the votes of each such class of
Association, evidenced by a document in writing bearing each
of their signatures; provided, that (i) no amendment whatsoever
shall be made without the writtien consent of Declarant prior
to January 1, 1992 notwithstanding that Declarant has no interest
in the Properties at the time, (ii) Declarant shall have the
right to amend thisg Declaration at any time (rom time to time,
without the consent of any Member, Lo the extent that such
amendments are required by the Federal llousing Administration,
the Veterans Administration, the Federal National Mortgage
Association, or other governmental authority involved in finan-
cing the improvement, purchase or sale of any of the Lots or
the improvements to be constructed thereon, and (iii) no amend-
ment shall be made eliminating any of the covenants of Articles
IIT and 1V or adversely affecting or reducing the assessments
provided in Article VI without the prior written approval of
the Allen County Plan Commission or ils successor, and further,
however, that the restrictions and convenants herein contained
as they relate to the storm water detention system and the
maintenance and repair thereof shall be for an indefinite period
except as amended with the prior approval of the Allen County
Drainage Board.

Section 4. Enforcement. Enforcement of these covenants
and restrictions shall be by and proceedings at law or in equity .
against any person or person violating or attempting to violate..;
them, or to recover damages, or to enforce any lien . ¢reated -

O
by these covenants; and failure by the Association or uny Owner - .-

to enforce any covenant or restriction herein contained shul}i‘,’
in no event be deemed waiver of the right to do so thercafter. ., | °
‘ \ .
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Section_ 5. Severability. Invalidation of any one of
these covenants or restrictions by Judgment or court order
shall in no way affect any other provision which shall remain
in full force and effect.

Section 6. Headjngs. The headings contained 1in this De-
claration are for reference purposes only and shall not in
any way affect the meaning or interpretation of this Declaration.

Section 7. Notices. Any notice required to be given
to any Member or Owner under the provisions of this Declaration
shall be deemed to have been properly delivered when deposited
in the United States mails, postage prepaid, addressed to the
last known address of the person who appears as Member or Owner
on the records of the Association at the time of such mailing.

IN WITNESS WIHEREOF, MICHAEL Ww. THOMAS, General Partner
of OAKMONT DEVELOPMENT, an Indiana General Parntership, being
the Declarant herein, has executed this instrument of this
the day of January, 1990,

OAKMONT DEVELOPMENT COMPANY,
an Indiana General Parntership

By 2
(Michael 'W. Thomas)
its General Partner

STATE OF INDIANA )
)SS:
COUNTY OF ALLEN )

BEFORE ME, the undersigned authority, a Notary Public
in and for said County and State, this day personally appeared
MICHAEL Ww. THOMAS, known to me to be the person, and General
Partner, whose name is subscribed to the foregoing instrument,
and acknowledged to me that the same was the act of the said
OAKMONT DEVELOPMENT, an Indiana Limited Partnership, and that
he executed the same as the act of such OAKMONT DEVELOPMENT
for the purposes and consideration therein expressed, and 1in
the capacity therein stated.

GIVEN UNDER MY 1AND AND SEAL or OFFICE, this the
11th day of January, 1990.

SDuaar. Q, Zuawd  Susan J. Evans
Notary Public in and for Allen
County, State of Indiana

A Resident of Allen County

MY COMMISSION EXPIRES:
September 28, 1999

This  instrument was prepared by Edward J.  Moppert, | -
Attorney at Law. SRR
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