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LEGAL DESCRIPTION
Part of the Horthwest Quarter of Section 12, Township 31 forth, Range 12 BEast, in Allen County,
Indiana, more parbicularly described to wit:
Beglnning 1&1t the .Nm'thesmF ¢corner of the Northwest Quarter, Section 12, Township 31 North, ZONING ADMIN!STRATOR
Range 12 Fast, being a point on the centerline of Wallen Road; thence along the East Line of Ial oan
the Morthwest Quarter of sald sectlon on a bearing of South 00 degrees, 26 minutes, 35 seconds Lher< 4 JACK G. SUTER
Bast; 839.3h feet to a pin; thence South 59 degrees, 53 minutes, 53 seconds West, 213.60 feet
to a pin; thence South 63 degrees, 59 minutes, 05 seconds West, h3.34 feet to a pin; thence HEALTH COMM%SS'ONER
South 77 degrees, 52 minutes, 02 seconds West, 104,07 feet to a pin; thence North 81 degrees - YA HER
Y0 minutes, 09 secz?dﬁ West, 112,64 Feet to a pin; thence North 60 c’legreeﬂ, 23 minufes, 06 ’ _;.-Jk»\-r il abiiin jhot’ DR, JANE M. IRMSC
secands West, 112.64% feet to a pin; thence North 39 degrees, 55 minutes, 42 seconds West, |
104,07 feet, }thence North 30 degrees, 06 minutes, 07 3econds: West, 275.00 Feet to a pin; ALLEN CK ; Y PLAN COMMISSION
thence North 3 degrees, 57 minutes, 13 seconds East, 36.L40 feset to a pin; thence North 30 v 2l o oA
degrees, 06 minutes, 07 seconds West, 115.00 Ffest to a pin; thence South 59 degrees, 53 min- *‘ \ LIAM SOWERS DEVELOPER
utes, 53 seconds West 30.00 feet to & pin; thence North 30 degrees, 06 minutes, 07 seconds S . LESTER C.GERIG
West 140.00 feet to a ping thence South 79 degrees, 15 minutes, 06 seconds Wc»s-!‘; 2hL .35 Peet ) /"/ P o A.D. DELAGRANGE CONST. CO.
to & pin; thence North 59 degrees, 12 minutes, S50 seconds West, 222.26 feet to a pin; thence gty 2 @ JAMES WALLEY 3320 SHOAFF PK. RIVER DR
North 00 degrees, 38 minutes, 05 seconds West 300.00 feet to a point on the centerline of < ) .
Wallen Road, bg:ing the North Line of Section 12; thence South 89 degrees, 53 minutes, 53 sec= ' ' FORT WAYNE, INDIANA
onds E@ut, 1296.0 feet along the North [ine of Section 12 to the Point Of Reginning, containing '
20.16 acres more or less, and aubject to all right -of-ways and easements. " BOARD OF IC_WORKS SIEEE
The undersigned hereby certifiea that he Is a Land Surveyor licensed in compliance with the S 1A -’MJ'M“ ENRY P WEHRENBERG
Laws of the State of Indlana and this Plat correctly represents a survey completed by the , ‘-‘m ETHAL H. LAMAR ENGINEER
undersigned on April 12, 1978, that all markers type and material are accurately shown. '.
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DEDICATION, PROTECTIVE RESTRICTIONS, COVENANTS,
LIMITATIONS, EASEMENTS AND APPROVALS APPEND:
UDtTOR OF ALLEN COUNTY

AS PART OF THE PLAT OF NEWBERRY,

SECTION I AN ADDITION TO THE CITY OF PORT WAY

ALLEN CQUNTY, INDIANA

Wheatridge Investors, Inc., by Amos D, Delagrange its President,

and Richard K, Locke, its Secretary-Treasurer, hereby declares it is the

owner of the real estate shown and described in this plat and does hereby
lay off, plat and subdivide said real estate in accordance with the information

shown on the plat, being the certified plat attached hereto and incorporated

herein. The subdivision shall be known as Newberry Section I, an Addition

to the City of Fort Wayne, Allen County, Indiana,
The lots are numbered from 1 to 55, inclusive.

shown in feet and decimals of feet,
shown or described are hereby expressly dedicated to public use for their

usual and interded purpose.

All dimensjons are

’
All streets and easements specifically

The terms hereinafter set forth shall have the

1. Definitions,
following meanings:
a. "Developer" shall mean Wheatridge Investors, Inc., its successor
or successor in interest in any person, firm or corporation designated
o . by it or its said successor or successors,
_ & § %’Lot" shall mean either any of said lots'as platted or any tract
f g . or tracts of land as conveyed originall[ or by subsequent owners, which
g 5‘; ‘\) may consist of one or more lots or parts of one or Dore »lots as platted
; 5 }J upon which a dwelling or ot:her stindéﬁfé mal be ez_ectéq in accordance
= ? ¢ with the restrictions bereinaftat set forth. .
B "Living Unit" shall mean any portion o! a building designated and
_ intanded for use and occupanc'z as a xesidence b[ a singlo family.
d, » "Owner" shall mean and ref.er to the holder, whether one or mox-e
peraons or entities, of the fee simple title to anz J.ot or living

unit situated in tha Addition. -
"Lessee" shall mean and refer to a peti'.':bxi_ leasing from an Owner,

whether one or more persons or ‘entitiei, of any “Living Unit" situated

in the Addition. S
£. "Asaociation" shall ‘mean and refe: to the Newberr'1 Comunit[
Association. S i : .
"Nember" shall mean anl person who ma

G
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h. "Membership” shall mean any membership in the
Newberry Community Association entitled to one
vote and one assessment as hereinafter set forth.

A member may hold one or more memberships.

i. "Common Area" shall mean and refer to those areas
of land shown on any recorded subdivision plat and
intended to be devoted to the common use and enjoy-
ment of the Owners and Lessees in the Addition.

Jo "pedestrian Right of Way" shall mean any area which
is shown on the recorded plat of said Addition for
the purpose of a pedestrian traffic system and in-
tended to be devoted tc the common use and enjoyment
of the Owners and Lessces in the Addition.

K. "Street" shall mean any street, avenue, roadway,
cul de sac or boulevard of whatever name which is
shown on the recorded plat of said Addition, and
which has been heretofore and is hereby, dedicated
to the public for the purpose of a public street or
boulevard purposes.

1. "architectural Control Committee"” shall mean the
body designated herein to review plans and to grant
or withhold certain other approvals in connection
with improvements and developments,

2. Use. No lot shall be used except for residential
purposes. No buildings shall be erected, altered, placed or
permitted to remain, on any lot other. than one detached dwelling
for use by a single family. FEach dwelling shall include not less
than a two-car garage, which shall be constructed as a part of
said structure and attached thereto.

3. Driveways. All driveways from the street to the garage
shall be of concrete and not less than sixteen (16') feet in
width. No lot shall have driveway access to either Wallen Road
or Cook Road.

4., Minimum Area., No dwelling shall be erected or permitted
on any lot having a ground floor area upon the foundation, exclusive

of open porches, breezeways or garage, of less than.one thousand
three hundred (1,300) square feet in the case of a one-stoxy dwelling,
nor less than eight hundred fifty (850) square feet for a dwelling

of more than one story.

5. Building Lines. No dwelling or structure (including

a fence or wall) shall be erected, placed or located on any lot
nearer to the front lot line (or nearer to the side lot line on
corner lots) than the minimum building set-back line as shown -

on the attachea plgﬁ;: No dwelling or ﬁtfﬁéﬁﬁFé'5h3117?§?ﬁ§§§#_qk;_"
nearer than seven (7) feet to any side lot'line.. No.g?ﬁi}ipgffi \
“‘or structure shall be’located on any interior lot neargr’'than
twenty~five (25) fée£f£o thé“tear”lot}i%nd;afdﬁ'a cd%n?f'lot:

n N
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nb building or structure shall be located nearexr than seven (7)
feet to the interior lot line. No tree, shrub, planting or other
obstruction shall be permitted which obstructs a clear view at
intersections.

6. Minimum Lot Area. No dwelling or structure shall be
erected or permitted on any lot, having a width of less than
fifty-five (55') feet at the minimum building setback line, nor
an area of less than seven thousand five hundred (7,500) square
feet. Developer, its successors and assigns, may alter the size
or shape of said lots as platted, provided that no dwelling or
other structure shall be erected, placed or maintained upon any

lot which does not conform to the restrictions herein set forth,
without express approval of the Allen County Plan Commission.
7. PFurther Subdivision. No lot shall be further sub-

divided without prior approval of the Allen County Plan Commission.
8. Yard Light, Each Dwelling will cause an automatically
controlled yvard light or other illuminating device to be installed
in the front yard fifteen (15') feet (plus or minus one foot)
from the street curb. Such yard light or illuminating device
will be of such design and construction as shall be approved by
the Architectural Control Committee; said Committee shall also
have the authority to approve a change in the location of said
yard light or illuminating device.
9. Signs. No sign shall be erected or permitted, except
one professional sign of not more than one foot square, or one
sign of not more than five (5) square feet advertising the
property for sale or rent, or signs used by a builder to advertise
the property during the construction and sales period,

10. Fences. No wire, metal or chain link fences will be
permitted on any lot. Chain link back stops for play areas
owned and maintained by the Newberry Community Association will
be permitted. _ '

11. Nuisances. No use shall be permitted which is offensive
by reason of odor, fumes, dust, smoke, noise or pollution or which
constitutes a nuisance or which is hazardous by reason of fire,
explosion or in violation of the laws of the State of Indiana or
any subdivision thereof. No lot shall be used for the purpose
of raising, breeding or keeping animals, livestock or pouitry
except as household pets, providing the same are not kept, bred
or maintained for any commercial purpose. All fuel or oil storage
tanks shall be installed underground or located within the main
structure of the dwelling, its basement or attached garage.

12. No Temporary Dwelling. No structure of a temporary
character, trailer, boat, boat trailer, camper, or camping trailer,

mobile home, travel trailer, motor home, basement, tegﬁﬁ§gﬂ£age,
- : LA -y Ay

oY
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Allen County Recorder Document #: 780034994



barrn, tool shed, or other outbuilding shall be either used or
located on any lot or used as a residence either temporarily or
permanently. One accessory building may be approved for each
lot, the type and location to be approved by the Architectural
Control Committee.

13. Common Areas. Certain playgrounds, flood control areas,

greenways and pedestrian right-of-ways designated on the plats
shall be installed for the benefit of all the Owners and Lessees
in Newberry. The same will be deeded or transferred to the
Newberry Community Association and each Owner and Lessee shall
have a right and easement of enjoyment in and to said Common Areas,
The Developer may retain legal title to the common areas until
such time as it has completed improvements thereon, after which
time it shall convey the same to the Association and the Associ-
ation shall accept said conveyance and thereafter be responsible
for the maintenance thereof. The rights and easements of enjoy-
ment in the Common Areas shall be subject to the following:

a, The right of the Developer to borrow money and to
mortgage any part or parts of Newberry in connection therewith.

b. The right of the Association, as provided in its
Articles and By-Laws, to suspend the enjoyment of any Member for
any period during which any assessment remaing unpaid.

¢. The right of the Association to dedicate or transfer
all or any part of the Common Area to any public agency, authority
or utility for such purposes and subject to such conditions as
may be agreed to by the Board of Directors of the Association,
and subject to acceptance of such assignee.

14. Approval of Improvements by Architectural Control
Committee.., In order to maintain harmonious structural design
and lot grades, no dwelling building or improvements shall be
erected, permitted or altered on any lot (and construction shall
not be commenged) until the construction plans and specifications,
and a site plan showing the location of the structure on said
lot and grade elevations, have been approved by the Architectural
Control Committee. The Architectural Control Committee shall
be comprised of three (3) members to be designated by the Developer
initially. The Developer shall have the right, at such time as
y it may elect, to relinquish its right to designate the members
E of the Architectural Control Committee to the Association. Two
sets of plans of each improvement, with detailed front, side and
§ rear elevations and floor plans showing square footage and grade
§ elevations, shall be submitted to the Architectural Control Com-
:

H

mittee at the Developer's office or such other place as may be
designated., The Committee's approval or disapproval: o 8 wp;ans

,H

shall be in writing; in the event the Committee, or Lts.d qnafqd

v
I

) D §
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representative, shall fail to approve or disapprove said plans
within thirty (30) days after all necessary instruménts, decuments
and other information have been submitted, then approval to the
request as submitted shall be deemed to have been given. The
improvements as shown upon said plans shall be substantially com-
pleted before said building shall be used or occupied as a dwelling.
All iwprovements shall be constructed in accordance with the plans
and specifications as approved by the Architectural Control Com-
mittee and any improvements not so constructed shall be subject

to immediate removal at Owner's expense. The provisions herein-
before provided for violation or attempted violation of any of
these covenants and restrictions shall be applicable hereto. In
addition, before any lot or tract within the Addition may be used
or occupied, said user or occupier shall first obtain the Improve-
ment Location Permit and Certificate of Occupancy required by the
Allen County Zoning Ordinance. Further, before any living unit
within the Addition shall be used and occupied, the Developer shall
have installed all improvements serving the lot whereon said living
unit is situated, as set forth in Developer's plans filed with
thﬂ Q}len County Plan Commission.

& §§ ,Easements. Easements are hereby expressly reserved and
dgylchcgd with dimensions, boundaries and locations as designated
on the a@tached plat for the installation and maintenance of public
uxllﬁt;és (including but not limited to, watex, gas, telephone,

q;ri%aty, and any other utilities of apublic or guasi-public
nzture) sand sewer and drainage facilities,

a. Any utility company and the Developer, their successors
and assigns, will have the right to enter upon said easements for
any lawful purpose. RAll easements shall:be kept free at all times
of permanent structures except improvements installed by an
authorized utility and removal of any obstruction by a utility
THE O08STAVETION To ITS OA1Finnse Foimy, Tueoliilry twiee FITe4E
company shall in no way obligate the” company to restoridany
improvement installed by an authorized utility.

b. No buildings or structures located in the Addition
shall be connected with distribution facilities provided by electri-
cal, television or telephone services, except by means of wires,
cables or conduits situated beneath the surface of the ground
(except such poles and overhead facilities that may be requirqd
at those places where distribution facilities enter and leave the
Addition, and except for such housing, pedeétals or facilities
as may be appropriate for connection of utility services for
individual lot owners). Nothi.g herein shall be construed to
prohibit street lighting or ornamental yard lighting services
by underground wires or cables. . R ety

‘ ) """l

) . )

»
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¢. The utility operating the sewer lines and sewage
disposal plant for said subdivision shall have jurisdiction over
the installation of all sewer connections and the same shall be
installed to the property lines of each lot by the developers,

No individual water supply system, or individual sewvage disposal
system, shall be installed, maintained or used in the 2ddition.

No rain or storm water runoff from roofs, street pavements or
otherwise, or any other surface water, shall at any time be dis-~
charged into, or permitted to flow into, the sanitary sewer system,
which shall be a separate sewer system from the storm water and
surface water run-off system. No sanitary sewage shall at any
time be discharged or permitted to flow into the storm water and
surface water run-off sewer system.

d. Easements for surface water run-off shall be maintained
ir a manner conducive to the purposes of such easement and shall
be maintained by the Association or any proper public authority
to whom this duty is delagated. No obstruction shall be placed
in any surface drainage easements.

l6. Newberry Community Association. There will bhe organized
by the Developer forthwith an incorporated notrfor-profit associa-
ation, only once such association to be recognized and approved by
the Developer, with the same to be known as the Newberry Community

Association.,

a, Membership. One membership shall be created for each
lot or living unit planned in Newberry.

b. Membership Transfer. Memberships will transfer from
the Developer to his grantee upon delivery of the deed. In the
case of the conveyance of land to be used for multi-family con-
struction, said memberships will not transfer to the grantee until
the Architectural Control Committee has approved the grantee's
plans and then one membership for each living unit to be constructed
on the land conveyed will be transferred from the Developer to .

the grantee. _
¢. Continuing Membership. The purchaser of any lot or
living unit in Newberry shall be a member of said Association
and shall continue to be a member of said Association so long as
he continues to be the owner of a lot or living unit in Newberry
for the purposes herein mentioned. Membership shall pass with the
ownership of the land or living unit.

d. Transfer of Membership Rights and Privileges to TLessee.
Each 6wner, or in lieu thereof each Lessee of a living unit (with
the written consent of such owner to the Association), shall be a .
member of the Association and have the right to the owner' s‘ypggm'
and privileges. Membership, where assigned to a Lessee, wihf pass ,
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with the lease except if the owner may withdraw his membership
assignment to the Lessce at his discretion by a sixty (60) day
notice in writing to the association.

17. Assessments. Developer, for each lot and/or living unit
owned by it within the Addition, hereby covenants, and each owner
of any lot or living unit, by acceptance of a deed therefor, whether
or not it shall be so expressed in any such deed or conveyance,
shall be deemed to convenant and agree to pay to the Newberry
Community Association the Maintenance Fund assessments and charges,
as hereinafter provided.

a. Maintenance Fund. The "Maintenance Fund" assessment
shall be used exclusively for the purpose of promoting the recre-
ation, health, safety and welfare of residents of the Addition and
in particular, for the improvement and maintenance of the greenways
sidewalks, playgrounds and all other Common Areas, including Lut
not limited to, repair, maintenance, the cost of labor, equipment
and materials, supervision, security, lighting, lawn care, snow
removal, insurance, taxes, and all other things necessary or
desirable in the opinion of the Members of the Association in
connection therewith,

The maintenance Fund Assessment as herein provided shall
commence to accrue and bacome a lien upon any said lots or living
units as soon as title thereto has been divested from Developer,
or when a dwelling or living unit shall be erected thereon,
whichever shall first occur, and shall be payable on the first
day of January of each year thereafter. All assessments shall be
determined by and piad to the Assocation, and the Association
shall be responsibie for carrying out the purposes of such assessments.

The amount of said Maintenance Fund assessment is established
as follows:

(1) The annual assessment for the calendar year
starting January 1, 1979, shall be Twenty-Five Dollars

($25.00) per assessable membership. B .

(ii) For each year thereafter, commencing with

the year beginning January, 1980, the Board of Directors

of the Association shall establish a budget for such

calendar year and shall determine the annual membership

assessment required to meet said budget. Such budget and

assessment for each such calendar year shall be established

by the Board 6f Directors at a meeting to be held not later

than October 31lst of each preceding calendar year. The

Board of Directors shall then mail to all Association members

a copy of said budget and notice of the ensuing year's assess-

ment not later than November 15th of the year prlwaF‘“wﬁbq

year to which the assessment is applicable. ;53ﬂ f @

(iii) The amount of the assessment seq by’ the Boaré

of Directors for any such calendar year may bhe: chenged by =&

the members of the Association at a meeting dulz,éélled for. :

that purpose as hereinafter provided. The Presidﬁpt or 7§ﬂ*
g ; _ ’nmm“\\“

=-7-
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Secretary of the Association shall call a meeting of the
membership of the Association, to be held prior to December
31st of the year prior to the year to which the assessment

is applicable, upon receipt, prior to November 30th, of a
written petition for asscssment review kearing the signatures
of at least twenty (20%) percent of the memberships of the
Association., The President or Secretary of the Association
shall give at least fifteen (15) days written notice of such
meeting to all members.

(iv) Any change so adopted in the amount of the
assessment set by the Board of Directors must have the assent
of two-thirds (2/3) of the memberships of the Association
who are voting in person or by proxy at a meeting duly called
for such purpose. At any meeting, a guorum of not less than
fifty (50%) percent of all membership shall be required
b. Collection. Such Maintenance Fund assessment, to-

gether with interest thereon and costs of collection as hereafter
provided, shall be a lien upon the property against which each
assessment is made. Each such assessment, together with interest
thereon and costs of collection, shall also be the personal
obligation of the person or persons who was the owner of such
property at the time when the assessment fell due. The obligation
of the assessment is upon the owner of the property or the living
unit and is not transferred, even though the owner may have trans-
ferred the membership and voting rlghts in Newberry Community
Association, as hereinbefore provided. _If‘the -‘assessments are

not paid on the due date, then such assessmeﬁtsishall be a con-
tinuing lien on the property which shall bind such property in

the hands of the then owner, his heirs, deviseee, personal
representatives and assigns. However, the personal obligatlon

of the then owner to pay such assessment shall remain a personal
obligation and shall not pass to his successors ‘in. tltle unless
expressly assumed by them. If the assessment is not paid within
sixty (60) days after the due date, the assessment shall bear
interest from the date of delinquency at: the.fete of eight percent
(8%) per annum, and the Association may brtng an action against
the owner personally obligated to pay ‘the. same, or foreclose the
lien against the property, and there shall be added to- the amount
of such assessment the costs of preparing ana ‘filing - -such. act:on.
The lien of the assessments as provided for herein shall be
subordinate to the lien of any mortgage or mortgages now or here-
after placed upon the property, taxes and assessments 58&,‘ublic

1
ll'

improvements.
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. 18. Duration and Alternation. These protective covenants, restrictions

and limitations shall be construed as, and shall be covenants running with the
land and shall be binding upon all Owners and Lessess of land in said Addition
and all persons claiming under them. They shall continue in existence for a
period of fifty (50) years from the date of the recording hereof and thereafter
shall be autamatically extended for successive periods of ten (10) years each.
The protective covenants, restrictions and limitations (but not the easaments)
may be changed, abolished or altered in part by written instrument signed by
the owners of not less than seventy-five percent (75%) of the memberships of the
Newberry Community Association; and may be changed, altered or amended by the
Developer within two (2) years fram and after the date of recording hereof; All
said amendments, changes or alterations, however, shall have the prior approval
of the Allen County Plan Camission or its successors.
19. Waiver. The failure of either the Developer or an Owner to enforce
any covenant contained herein or right arising fram any covenant contained herein
shall in no case be deamed a waiver of that right or covenant.
20. Severability. Invalidation of any one of these provisions shall in
no way affect any of the other provisions which shall remain in full force
and affect.
21. Lots nunbered 28 thru 33, inclusive, shall have a minimm flood

protection elevation of not less than 794.0 feet above Mean Sea Level.

‘é, “{ In Witness Whereof, Wheatridge Investors, Inc., by Amos D. Delagrange, its
&% =g

}j Q_’gresida:t, and Richard K. Locke its Secretary-Treasurer, owner of the real

," N

': k@}statedescribedinsaidplat,hasherewﬂersetitshandandsealbyitsduly

S shthorized officers, this 29th day of Septenber, 1978.
=

2

"y
.

;Y

STATE OF INDIANA )

) SS:
COUNTY OF ALLEN )

Before me, a Notary in and for said County and State, perscnally appeared

Awos D. Delagrange and Richard K. Locke, personally known to me to be the
President and Secretary-Treasurer respectively, of Wheatridge Investors, Inc.,
and acknowledged the execution of the plat herewith for the purposes and uses
tierein set forth, this 29th day of September, 1978

L .,
At BT M
Notarypublic

Karolyn B, Neale!Natary Public

who resides in Rllen & i
Eimeas o af Sounntipciana

This instrument prepared by Steve Snyder, Attorney at I.aw..‘.',' e * f”f,:
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